California Supplement to MIEC  Claims Alert #17

Informed Consent Revisited: What is Expected of Physicians

This supplement contairxcerpts from G#ornia laws related to informed consent, consent by miaasspecial
consents. California physicians who have questaut a spdéic patient or who require legal advice may call
MIEC's Claims Department in Oakland at 800/227-4527. For generailiiglguestions, physiciarsnd their staff can
call MIEC’s Loss Prevention Department in Oatl, CA at 800/227-4527.

Informed Consent

In California, the current law on
informed consent is derived large
from the case ofobbs vs. Grant
(1972) 8 Cal.3d 229 he judge in
an informed consent case may
instruct the jury that “. . . it is the
duty of the physician or surgeon t
disclose to the patient all material
information to enable the patient t
make an informed decision
regarding the proposed operation
or treatment.

“Material information is infor-

mation which the physician knows

or should have known would be r¢
garded as significant by a
reasonable person in the patient
position when deciding to accept
or reject a recommended medica
procedure. To be aterial a fact
must also be one which is not
commonly appreciated.

“There is no duty to make
disclosure of risks when the patie
requests that he or she not be so
informed or where the procedure
simple and the danger remote an
commonly understood to be
remote.

“Likewise, there is no duty to
discuss minor risks inherent in
common procedures, when such
procedures very seldom result in
serious ill efects.

“However, when a procedure
inherently involves a known risk o
death or serioulodily harm it is
the physiciais duty to disclose to
the patient the possibility of such
outcome and to explain in lay
terms the complications that migh
possibly occur. The physician or

surgeon must also disclose such
additional information asiiesk
y aptitioner of @od standing
would provide under the same or
similar circumstancesBqok of
Approved Jury Instructions (BAJI
6.17
MIEC'’s defeatterneys
recommend that doctors tell
patients in lay terms the nature
purpose of the proposed surge
edtment. (Th€obbsCourt $ated
that “. . . the patiéminterest in
information does not extend to a
lengthy polysyllabic disclosure
all possible corapibns. A
mini-course in medical science
not required; the patient is
concerned with the risk of deat
bodily harm, and the problems of
recuperat.”)

The risks, complications,
expected benefits of the
recommended treatment, as we

alternatives, including the abs¢
of treatment, and the conseq
risks and benefits should be
explained. The physician shot
advise the patient why one mo
of treatment is more desirable th
others, but should actede to a
patisntlemand for gatment the
physician knows would be ina
gid, ineffective, or harmful.
Court rulings address
physiciagsncerns that
informing patients of the risks o
medical treatmentllidrighten
them and thus make them grea
risks: physician has no duty of
disclosure beyond that requireg
physicians of good standing in the
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she relied upcts fvhich would
demonstate to a reasonable person
that the disclosure would so
seriously upset the patient that the
patient would not have been able
to rationally weigh the risks of
refusing to undergo the recom-
mended gatment]Joperation].”
BAJI(6.1)
2 and@his decision to forego the
ryconsent discussion so as to not
seriouslyupset the patient should
be very carefully considered and
used only in rare situations.In
on such cases, ddfenseys
advis@hysicians to have a
consent discussion with the
patisnclosest relative. The
hptrysiciaris reasons for foregoing
the discussion should be
documented.
Physicians may be efxonsed
disclosing risks if the patient
requests natftorbed:
“There is no duty to make
disclosure of risks when the pa
requests that he or she not be sc
informed or where the procedure
simple and the danger remote an
commandlerstood to be
remote.BAJI 6.1) The patients
refusaheuld be documented.
bpro-
When a patient is incompetent
Adults who have been legally
adjudged to be incompetent usually
cannot consent to medical
treatmentConsent must be
ter obfeamethe patieris
guardian. There is little direct
authority on the right to consent
where an adult has not formally
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or her reasoning is impaired due t
mental illness, intoxiation, pain or
other causes. In the absence of g
legal guardian, defense attorneys
advise that the right to consent
passes to the patiéatclosest
available relative. If there is no
relative, emergency consent may
be implied if a genuine emergency
exists. If the patiens mental
disability is tenporary (for
example, if the patient is delirious
with pain), the patiens own
consent for further gatment must
be obtained as soon as he or she
able to reason for him- or herself.
If the patient does not possess
decision-making capacity, the
decision-making authority passes
to: the Attorney-in-Bctunder a
Durable Power of Attorney for
Health Care, if any; the
conservator, if any; the closest
available relative; or court order, i
circumstances warrant.

Physicians should berfaliar
with each hospita$ policy
concerning obtaining consent fron
legally or mentally incompetent
patients.

Consent for treating minors

The age of majority in
California is 18 years. A person
under the age of 18 lacks the lega
capacity to give consent for
medical treatment excephder the
circumstances cited below.

Married Minor: Any minor who
is or was married (whether or not
the marriage has terminated by
divorce) may consent to medical,
surgical, psychiatric, or hospital
care without parental consent or
knowledge. Health professionals
may require the minor to produce
marriage certificateHamily Code
§7002 and 87050 (e)(L)

Minor Emancipated By a Court
Order: A minor may petition the

0  superior court of the county in
which the individual resides, or ig
temporarily living, for a declar
of emancipation. The minor m
be at least 14 years of age,
willingly lives sepate and apart
from his or her parents or guar
(who have consented to this
arrangement), and manages h
her own financial affaifBamily
Code 8712
Self-Sufficient MinorA person
15 years of age or older living
separate and ajrann his or her
parent(s) or legal guardian, w
without the parecassent, and
managing his or her own finan
affairs, regardless of the sourct
income, is capable of giving
consent for medical, surgical,
dental, hospital, or psychiatric ¢
without parental consent,
knowledge, or financialityab
f Family Code 8692P Physicians
may wish to ask such minors tg
compkte aform which provides
information demonstrating that th
minor falls within thege.
Minor on Active Duty:
Regardless of age, any minor
serving on active duty with any
branch of United States armed
services may consent to treatmg
without parental apprdvairfily
1l Code §7002 and 87050 (e)[1)
Pregnant Minor:Any minor,
without reget to age or marital
status can consent tofcatiee
prevention oréatment of
pregnancy, except that a mino
noat consent to stiération. A
pregnant minor also may cons
to an abortion, provided she de
oastrs the requisitenderstand-
ing and maturity to give her
a informed consent to the proce
The physician is charged with
making this determinatiorFpmily
Code 86925
Minor with an Infectious
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Disease:A minor who is 12 years
or older and may have come into
ationtacterith a contagious,
ust ectianfs, or communicable
disease, including sexually
transmitted disease of the type
dian  which must be reported to the loc
health officer and a variety of
IS or non-reportable sexually
transmitted diseases, may consent
to care related to the diagnosis or
treatment of the diseaBainily
Code 8692p
Rape VictimandVictims of
itBexual AssaultA minor age 12 or
older who alleges to have been
cial raped may consent to care relate
2 of  to the diagnosesaamerit of
the condition. A minor under the
age of 18 who is alleged to have
been sexually assaulted may
consen¢adnentor the
condition. The health professional
providing &atment to a minor
victim of sexual assault must
attempt to notify the minos
parent(s), and document the
contact or unsuccessftfbet to
reach the parent(d)lote: The
professional person may defer sucl
contact with the parent if he or she
reasonably believes the parent(s)
ent  or legal guardian of the minor
committed the sexual assault, in
which case the professional should
document that ctact was not
attempted and why it was not. The
professional should also document
compliance with sexual abuse
reporting laws when appropriate
[Family Code 86927 and 86928
ent Minor with Drug or Alcohol-
nRelated ProblemsA minor age 12
years or older may consent to
medical care and counseling for
dure. drug- or alatbdpreblems.
Counseling services must be
rendered by a provider under a
contract with the state opanty to
provide alcohol or drug abuse
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services [Family Code 86929(a)
(2)]. [Treatment with methdone
and/or levoalphacetylmethadol
(LAAM) is excluded.] While the
consent of the parent or guardian
not required, the parent or
guardian must be afforded an
opportunity to participte in the
treatment or gunseling, unless the
treatingprofessional, or &#ating
facility, considers this
inapproprate. The refusal or
objection to the minds treatment
by the parent or guardian so
notified does not require the
professional to discontinue the
treatment. The treating health
professional must document effor
to contact the parent or guardian
the reasons why it was
inapproprate to make such
contact.

Effective January 11997, a
parent or legal guardian can seek
medical care and counseling for g
drug- or alcohol-retedproblem of
a minor child without the minor’s
consent. In such cases where a
parent or guardian sought
treatmenfor a minor, the
physician vill disclose medical
information concerning the care t(
the minor’s parents or legal
guardian upon their request, ever
if the child does not consent to
disclosure Family Code 8692p

Mental Health Treatment of
Minor: A minor age 12 or older
may consent to mental health
treatment or gunseling on an
outpatientbasis, or specifically
defined residential shelter service
if the minor is considered: mature
enough to intligently participate
in the program; there is a present
danger of serious physical or
mental harm to the minor or other
if he or she is not permitted to
participate in thg@rogram,; or the

abuse or incest. The minor
described in thigstion may not
receianuulsive therapy,
psychosurgery, or psychotropic
is

must be afforded an opportuni
participate in the treatment or
counseling, unless thating
professional considers this
in@proprate. The treating health
professional must document effor
to contact the parent or guardia
the reasons why it was
inappragid to make such conta
Fdmily Code 8692} The refusal
or objection to the m#or
s edtment by the parent or guardi
or so notified does not require th
professional to discontinue the
treatment.

Other: Minors over the age of
12 may consent to performance
a blood testtecd HIV anti-
bodidsdlth and Sadty Code

§121020.
Minors 17 and older may
consent to dorcadd. Minors 15
years and older may consent t
give blood if the min@rparents or
legal guardiamda physician
authorize the donation in writin
falth & SafetyCode §1607 b
A misgrarent(s) or guardian
may sign a statemehbauring a
third party to consent to a mirisr
medical care in the parents
absence. If a physiciaats a
minor with the third garty
informed consent, the physician
should keep a copy of the parer
authorization in the medical re
Fdmily Code 8691D
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Special consent requirements
Physicians should be aware

California law naed special
consent requirements, includin

the distribution of certain ten

S

minor is an alleged victim of child

information and/or the signing o

drugs without parental or guar
consent. The parent or guardia
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specific consent forms for some
treatmentstocedures, and
surgeries. These include: breast
cancaeditinent, icone breast
dian  implants and collagen implants,
n dimethyl sulfoxide (DMSO)
Ly teatntent, hysterectomies,
progate cancer treatment,
stalization for both men and
women, assisted reproduction
treatment, certain vaccinations for
ts children and adults, experimental
n procedures, ectroconvulsive
therapy, HIV testing, and the
administration of antipsychotic
drugs.
Informed consent laws as they
apply todltransfusion lack
specificity; howeyeuderst
for physicians to discuss the
relevanfibimation with patients,
obtain their informed consent to a
blood transfusion, and document
the discussion in the patient’s
medical record.

The Paul Gann Blood Safety
Adedlth & SafetyCode §164b
makes it mandatory for a physician

to inform patients of the benefits
and risks of receiving various types
of blood transfusions “whenever
there is a reasonablityossib
that a blood transfusion may be
necessary as a result of a medical
or surgical procedure.” This
require- ment applies to all
non-emergent medical and surgical
procedures, not only those which
are “elective.”
Physicians also are required to
ital  dispense to patients a standardize
cord summary of those options in a
brochure entitledif You Need
Blood: A Pdient’s Guide to Blood
Transfusion published by the

that Department of Health Services
(DHS). This is the pessiblity of

physician, rather than the
hospital. Thi®rochure may be
purchased from the Medical Board
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of California, Office of Procure-
ment, Publications Seot, P.O.
Box 1015, North Highlands, CA
95660. The standardized literatu
may be photocopied. The law
requires doctors to note in patient
charts that the brochure was
dispensed.

Consult MIECs Loss
Prevention Department for furthe
information about special consent
requirements and corresponding
consent forms.

Telemedicine

Amended Business &
Professions Code §2290.5
established special informed
consent requirements for the
practice of “telemedicine.”
Telemedicine is defined as: “...the
practice of health care delivery,
diagnosis, consultatn, teatment,
transfer of medical data, and
education using interactive audio,
video or data communications.
Neither a telephone conversation
nor an ekctronic mail message
between a health care practitione
and patient constitutes
‘telemedicine’...”

Before a physician, who “has
the ultimate autority over the care
and primary diagnosis of a patient
can deliver any health care via
telemedicine, the doctor must
obtain the patient’s or legal
guardian’s verbal and written
informed consent.

The patient or legal guardian
must be informed orally and in
writing of:

(1) the option to withhold or
withdraw consent at any time with

e

¢ratmentf2) a description of the
potential risks, consequences ar
benefits of telemedicine; (3) all
existing confidentialityetomns
that apply; (4) pateatess to
smedical information and copies of
medical records; (5) consent f
the dissemination of any patient
identifiable images or information
from the telemedicine amiigwn
to researchers or others entiti¢
The patient or legal guardia
must sign a tiein statement prior
to the delivery of health care via
telemedicine to indicate
understand-ing of thetten
information given to the patien
legal guardian. The consent fo
must become part of the patie
chart.
This law does not apply to a
emergency situation where the
patient is unable to givéarmed
consent and the patient’s
representative “is not available
timely manner.” The law also d
not apply to a patient who is u
the jurisdiction of the Departme
Quirrections.
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‘Informed refusal’
In 1980, the California Supre

Courteated a new legal doctrine

“Informed Refusal,” which hold
that a physician may be liable
failing to tell patients the conse
guences of refusing to have
diagnostic tests or medical
tratment Truman v. Thomas
(1980) 27 Cal.3d 285, 291].
“It is the duty of a physician t
disclose to the patient all material
information to enable the patien
make an informed decision

MIEC Claims Alert #17

take a diagnostic test.
atévial nformation is
information which the physician
knows or should know would be
regarded as significant by a reason-
able person in the pasient
position when decaiogb
or reject the diagnostic test or
procedure. To btenal, a fact
must also be one which is not
S, commonlyadegreci
n “Failure of the physician to dis-
close to his patient all material
information, including the risk to
the patient if the test is refused,
renders thphysician liable for any

d
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[ or injury, a [@tediflegal] cause
'm of which was the patitersal
nt's to take the test, if a reasonably

prudent person in the patiést
position would not have refused
the test if all materiabtion
had been given.BRJI 6.11.%
NIEEGal counsel advises
 iphgysicians to tell patients the
oes consequences of their refusal in
nder broad terms. leisassary to
nt  discuss every conceivable probler
which might oag. Just as
important as telling the patient the
risks of refusal is documenting that
me  you discussed the possible
consequences of refusal. A brief,
but meaningful note suffices. Some
doctors write: “Patient refuses te:
eat(trent); explained
consequences of not having
treatment and degree of urgency,
and patient understands.”
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0OL1. California Physician’s Legal
Handbook 1998"Telemedicine,” 6:55.
t to

affecting the right to future care o

I regarding the taking or refusal

0] Revised October 1998
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